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 1.  TIME:  9:00   CASE#: MS5031 
CASE NAME: PARAQUAT CASES 
HEARING ON APP OF ALICIA ONEILL FOR CA PRO HACE VICE ( BY 
PLAINTIFF) 
* TENTATIVE RULING: * 
 
Granted. 

  

  
 2.  TIME:  9:00   CASE#: MS5031 
CASE NAME: PARAQUAT CASES 
HEARING ON APP OF DIANDRA DEBROSSE ZIMMERMAN FOR PRO HAC VICE ( 
BY PLTF) 
* TENTATIVE RULING: * 
 
 Granted. 

  

 3.  TIME:  9:00   CASE#: MS5031 
CASE NAME: PARAQUAT CASES 
HEARING ON PRO HAC VICE OF JENNIFER NEAL (BY PLAINTIFF) 
* TENTATIVE RULING: * 
 
 Granted. 

  

 4.  TIME:  9:00   CASE#: MS5031 
CASE NAME: PARAQUAT CASES 
HEARING ON PRO HAC VICE APPLICATION OF JULIA MERRITT (BY PLTF) 
* TENTATIVE RULING: * 
 
 Granted. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   03/17/22 

 
 

- 2 - 

 5.  TIME:  9:00   CASE#: MS5031 
CASE NAME: PARAQUAT CASES 
HEARING ON APP OF MARK ABRAMOWITZ FOR PRO HAC VICE (BY PLTF) 
* TENTATIVE RULING: * 
 
 Granted. 

  

 6.  TIME:  9:00   CASE#: MSC13-01934 
CASE NAME: FAVRO VS. KANG 
HEARING ON MOTION TO/FOR TO STRIKE AND OR TAX COSTS FILED BY 
MORAGA-ORINDA FIRE DISTRICT 
* TENTATIVE RULING: * 
 

 Defendant Brian Favro filed a Memorandum of costs.  This resulted in plaintiffs’ motion 

to strike or tax costs by Morris, Rogness, and Rattary; a motion to strike or tax costs by plaintiff 

Moraga-Orinda Fire District; and a joinder by MOFD in the other plaintiffs’ motion.  All three will 

be considered together. 

 All plaintiffs object generally on the ground that Favro’s costs are not apportioned among 

the parties.  MOFD asserts that it should have a judgment entered only for its proper share.  

Morris contends that since the jury reached no verdict as to her, she is not responsible for any 

part of the costs.  All plaintiffs object to the costs associated with CalTrans, which settled out of 

the matters long before trial.  The moving parties also object to various specific items of the 

claimed costs. 

 The Court held a hearing on the motions on February 17, 2022, directed the parties to 

meet and confer and to provide supplemental briefing.  The parties have done so, although 

defendant’s supplemental brief was filed late. 

A. Apportionment Among the Losing Plaintiffs. 

First, there is no basis for an apportionment between the individual plaintiffs (other than 

Morris), including MOFD.  A defendant that is sued by several plaintiffs and that prevails against 

all of them is not required to apportion its costs among them or to file separate costs 

memoranda for each of them, when the plaintiffs were represented by the same law firm and 

pursued a single cause of action against the defendant in a joint trial, even if their claims for 

damages were individual. (Acosta v. SI Corp. (2005) 129 Cal.App.4th 1370, 1376.)  In this 

instance, MOFD had separate counsel, but its theory of liability was entirely the same, it simply 

was subrogated to the individual firefighters’ claims.  Although defendant argued that MOFD 

was partly at fault (due to the placement of the firetrucks on the roadway), this argument would 

have been made even if MOFD were not a party, and ultimately was not addressed by the jury.   
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Given the nature of the claims and defenses here, this Court does not find that the existence of 

a separate attorney is enough to remove MOFD from the general rule. 

Defendant states that it is willing to reduce Rogness’s costs because he intervened 

March 29, 2016, and accordingly would take out filing fees and deposition costs totaling $5,930.  

The Court orders that those charges be omitted. 

B. Accounting for Expenses Attributable to Kelley Morris. 

Second, plaintiffs assert that defendant has failed to exclude costs associated with Kelly 

Morris, as to whom no verdict was reached.  Favro responds that he has deducted the 

deposition costs for Morris.  As to apportionment between costs attributable to Morris and those 

attributable to the other firefighters, most of the costs associated with the case would have been 

incurred even if Morris had not been present in the case and only Rogness and Rattary had 

pursued it.  There are some exceptions, however: expenses related directly to Morris’s 

damages, including deposition transcripts of the physicians, vocational rehabilitation specialist, 

health care planner, and economist who offered opinions specific to Morris.  (The deposition of 

Morris herself would not be entirely excluded, because much of her testimony was as a 

percipient witness to the accident, but Favro states that it has been excluded from the 

memorandum.)  What the Court cannot do is simply make a pro-rata reduction in the cost award 

to account for Morris as one of four plaintiffs. (Charton v. Harkey (2016) 247 Cal.App.4th 730, 

744-745, [court cannot just “make an across-the-board reduction based on the number of jointly 

represented parties because such an allocation fails to consider the necessity or 

reasonableness of the costs[.]”)  Instead, “[t]he court must examine the reason each cost was 

incurred, whether the cost was reasonably necessary to the conduct of the litigation on behalf of 

the prevailing party, and the reasonableness of the cost.”  (Id., at 745.)  Originally, no party 

provided the Court with any actual effort to determine how much of the recoverable costs was 

attributable to Morris.  Defendant states in supplemental briefing that no costs attributable to 

Morris have been included, so no further reduction is necessary. 

C. Accounting for Expenses Attributable to CalTrans.   

Favro’s claims against CalTrans were settled long before this trial, and while that 

settlement may have specified that each party bore its own costs, in all likelihood, some portion 

of the CalTrans-related costs were accounted for in the settlement amount.  The freeway design 

and maintenance was still an issue in the case, however, and Favro presented a freeway design 

expert (Dunlap), who testified that that CalTrans was partly at fault.  This issue was never 

reached by the jury, but it was reasonably necessary to the defense of the case.  Presumably, 

the defense expert relied in part on at least some of the information obtained in the CalTrans 

part of the case.  The Court is inclined to disallow any CalTrans-related expenses, except to the 

extent that the expert witness obtained and relied on deposition transcripts, for which the 

transcript would be allowed.  Plaintiffs contend that the Caltrans deposition transcripts were 

$7,683.90.  In supplemental briefing, defendant has provided a declaration from Mr. Dunlap, in 

which he attests to having read the deposition transcripts.  Nonetheless, the depositions were 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   03/17/22 

 
 

- 4 - 

used primarily in the earlier litigation, and it would not be appropriate to charge the entire cost to 

Rogness and Rattary.  Defendant may recover $2,500 of those costs, not $7,683.90. 

D. Other Specific Contested Items. 

Plaintiffs also object to specific items in the costs memorandum: 

Item 1: Filing fees: The item for “Motion for Brian Favro” of $1,370 refers to two answers plus a 

summary judgment motion fee, plus delivery charges for filings with the court.   The costs are 

reasonable, and the Court exercises its discretion to award messenger fees. As to the cost of 

the answer, the fee is the same regardless of the number of plaintiffs, so no reduction is 

appropriate. 

Item 4: Deposition costs: The memorandum listed 23 depositions, but only four were of 

witnesses that appeared at trial.  That by itself, however, does not establish that the depositions 

were not necessary.  (To the extent they include CalTrans witnesses, see the discussion 

above.)  Plaintiffs also challenge $1,793.15 for Richard Norman and Michael Hill.  No one has 

provided any information on the nature of their testimony.  Plaintiffs also challenge $482.50 

for the deposition of Dale Dunlap (roadway expert), because it included an expedite charge.  

Given the proximity to trial and motions in limine, the cost was reasonable.  In supplemental 

briefing, defendant withdraws the request as to the deposition of Richard Norman, so the costs 

must be reduced by $397.15.  Apparently, Michael “Hill” was supposed to be Michael “Cahill,” so 

that cost is recoverable. 

Item 5: Service of process:  A subpoena to CalTrans for particular records ($161.50) was 

reasonable, even if none were located.  In opposition Defendant points out that it neglected to 

include the actual total of $3,054 for Rogness and Rattary’s medical records subpoena, and 

requests leave to amend the costs memorandum.  Apparently, these were included in the Costs 

worksheet, which was served on the parties (although not filed with the Court), but the 

worksheet did not clearly identify the records in question.  (According to Mr. Hourihan, the clerk 

“refused” to accept it, but this apparently was due to the failure to include face sheets on the 

separate documents.) There are clearly recoverable costs, and the request to amend to request 

$3,215.50 is granted. 

Item 8:  Ordinary witness fees:  Defendant sought $619.05 for two CHP officers, but have 

agreed to reduce it to $35 for each.  That amount is reasonable. 

Item 11: Court Reporter Fees.  There should be a deduction of $1,272.47, to $18,012.83, 

because that’s what the three items add up to.  In addition, defendant’s figure of $19,258.83 

includes not just the daily reporter fee, but transcript costs of $7,119.83.  They are not 

transcripts ordered by the court and are not recoverable.  Defendant has adjusted the amount 

sought to $11,619.50. 

Item 12: Models, Enlargements, etc.: Two claimed items add up to $40,522.50, but the 

amount claimed is $43,904.90.  Defendant acknowledges this error.  As a general matter, the 

Court believes that such expenses as the use of dedicated staff to provide electronic display of 

documents are reasonably necessary to a modern trial.  (Green v. County of Riverside (2015) 
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238 Cal.App.4th 1363.) Plaintiffs have raised a number of specific objections to some of the 

costs.  (Although not raised until the reply, some of the breakdown was not provided until the 

opposition.)  Specifically, plaintiffs object to the inclusion of travel and meals.  Since, however, it 

appears that this appears to be the basis upon which defendant was billed for the services, the 

items are a reasonable and inseparable part of providing the accomplished services.  In 

supplemental briefing, defendant has confirmed that MOFD and the firefighters contributed 

$4,000 to these costs, so that amount must be deducted from the costs. 

Item 16: Other:  Plaintiffs oppose $658 in Court Call fees, asserting that they are merely 

convenient.  In modern litigation practice, telephone appearances are reasonably necessary.  

They also reduce overall costs.  The Court finds them reasonable. 

Defense counsel is directed to prepare an order reflecting these allowances and setting forth the 

proper total. 

 

  

 7.  TIME:  9:00   CASE#: MSC13-01934 
CASE NAME: FAVRO VS. KANG 
HEARING ON MOTION TO/FOR TO STRIKE COSTS OR IN ALT TAX COSTS 
FILED BY MICHAEL RATTARY, KELLY MORRIS 
* TENTATIVE RULING: * 
 
 See Line 6. 

  

 8.  TIME:  9:00   CASE#: MSC13-01934 
CASE NAME: FAVRO VS. KANG 
HEARING ON MOTION TO/FOR JOINDER TO STRIKE COSTS OR ALT TAX 
COSTS FILED BY MORAGA-ORINDA FIRE DISTRICT 
* TENTATIVE RULING: * 
 
 See Line 6. 
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 9.  TIME:  9:00   CASE#: MSC21-01116 
CASE NAME: CCI VS HASSAN 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of SNB 
DEVELOPMENT HOLDINGS, LLC FILED BY CCI, G.P., A CALIFORNIA 
* TENTATIVE RULING: * 
 
 Continued by order of the Court to April 7, 2022, 9:00 a.m. 

  

10.  TIME:  9:00   CASE#: MSC21-01416 
CASE NAME: MURRY VS MILLENNIUM USA, LLC 
HEARING ON MOTION TO/FOR QUASH SERVICE OF SUMMONS FILED BY JOE 
TEEGARDEN, HOSTING SOURCE LLC 
* TENTATIVE RULING: * 
 
  

Before the Court are two related motions: plaintiff’s motion for entry of default judgment 
as to defendant Joe Teegarden and Mr. Teegarden’s motion to quash service of summons. 
Defendant Teegarden’s motion to quash service of summons is granted and plaintiff’s motion to 
enter default is denied, as further explained below.  

Background 

Plaintiff filed this action in July 2021. Defendants Millennium USA, LLC and Ruben 
Rivera, filed a demurrer which Hosting Source joined. In October, the Court partially sustained 
the demurrer without leave to amend and ordered the demurring parties to answer. Later that 
month, Millennium USA, LLC and Ruben Rivera filed answers. Hosting Source filed a motion to 
compel arbitration.  

In November, plaintiff filed a motion for default judgment against Hosting Source and Joe 
Teegarden. Both Hosting Source’s motion to compel arbitration and plaintiff’s motion for default 
judgment were originally set for hearing in November and December, 2021, but were continued 
to February 24, 2022 at plaintiff’s request. On February 1, 2022, defendant Teegarden filed a 
motion to quash service of summons, which was set for hearing on March 17, 2022.  

Prior to the February 24, 2022 hearing date, the Court issued a tentative ruling granting 
defendant Hosting Source’s motion to compel arbitration. It also issued a tentative ruling 
denying the motion to enter default judgment as to Hosting Source, but continuing the hearing 
with respect to defendant Teegarden so that it could be heard concurrently with defendant 
Teegarden’s motion to quash. Plaintiff failed to appear at the February hearing, despite noticing 
her intent to do so, and the Court, adopted both tentative rulings.  

Discussion 

A defendant may raise a court’s lack of personal jurisdiction by a motion to quash. (See 
Code Civ. Proc. § 418.10.) The lack of personal jurisdiction may be established by a showing 
that plaintiff failed to serve the summons on a defendant who has not made a general 
appearance in the action. (Code Civ. Proc. § 410.50(a)), or that service was defective. (See, 
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e.g., Kappel v. Bartlett (1988) 200 Cal.App.3d 1457, 1466 [no duty to act upon a defectively 
served summons].)  

“When a defendant challenges the court's personal jurisdiction on the ground of improper 
service of process the burden is on the plaintiff to prove … the facts requisite to an effective 
service.” (Summers v. McClanahan (2006) 140 Cal.App.4th 403, 413.)  

The proofs of service filed on August 13, 2021 indicate service was made as to both 
defendant Teegarden and Hosting Source, LLC via “Rosa Wilson.” Ms. Wilson is stated to be an 
employee of Northwest Registered Agent, LLC. (Declaration of Joe Teegarden, ¶4.)  

Substitute service is only effective where an agent is authorized to accept service on 
behalf of the party being served. (Code Civ. Proc., § 416.90.) Defendant Teegarden states that 
while Northwest Registered Agent, LLC is the authorized service agent for Hosting Source, LLC, 
it is not the authorized agent for him individually.  

Plaintiff, who has not technically opposed the motion, has filed her own motion for 
default judgment and so the Court has considered her evidence with respect to her ability to 
show service was proper.  

Plaintiff asserts that (1) “defendants were effectively served July 31, 2021” and (2) 
defendants Teegarden and Hosting Source did not comply with an order to respond to the 
complaint. Addressing plaintiff’s argument that service was proper, the Court finds no evidence 
supports a finding that defendant Teegarden authorized substitute service on him, individually, 
via Northwest Registered Agent, LLC, or Ms. Wilson. Plaintiff’s email dated September 8, 2021 
and her motion for default judgment, indicate her belief that both defendants were capable of 
being served through Northwest Registered Agent, LLC. The belief appears to be unfounded 
with respect to the individual. As to plaintiff’s assertion that the Court ordered defendants to 
answer and they failed to comply, only demurring defendants were ordered to respond, which 
they did.  

Plaintiff fails to meet her burden to show facts requisite to an effective service. This 
requires her motion to be denied and the competing motion of Joe Teegarden to quash must be 
granted on the same grounds.  

 

  

11.  TIME:  9:00   CASE#: MSC21-01416 
CASE NAME: MURRY VS MILLENNIUM USA, LLC 
HEARING ON MOTION TO/FOR DEFAULT JUDGMENT AGAINST HOSTING SOURCE 
& TEEGARDE FILED BY PETRA MURRY 
* TENTATIVE RULING: * 
 
 
 [Please see Line 10] 
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12.  TIME:  9:00   CASE#: MSC21-01416 
CASE NAME: MURRY VS MILLENNIUM USA, LLC 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Parties to appear in person or Courtcall. 

  

13.  TIME:  9:00   CASE#: MSC21-01570 
CASE NAME: KROUS VS. M CARGO LOGISTICS 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION FILED BY CARLOS A 
GOINS, M CARGO LOGISTICS LLC, 
* TENTATIVE RULING: * 
 
 Hearing continued by stipulation of the counsel to June 2, 2022 at 9 a.m. 

  

14.  TIME:  9:00   CASE#: MSC21-01570 
CASE NAME: KROUS VS. M CARGO LOGISTICS 
HEARING ON MOTION TO/FOR JOINDER TO COMPEL ARBITRATION FILED BY 
AMAZON.COM SERVICES, LLC, 
* TENTATIVE RULING: * 
 
 Hearing continued by stipulation of the counsel to June 2, 2022 at 9 a.m. 

  

15.  TIME:  9:00   CASE#: MSC21-01952 
CASE NAME: TARA STARR VS THOMAS STARR 
HEARING ON MOTION TO/FOR VACTE ENTRY OF DEFAULT FILED BY THOMAS 
STARR 
* TENTATIVE RULING: * 
 

Defendant Thomas Starr’s Verified Motion to Vacate Entry of Default is granted. The 
proposed answer attached to the motion as Exhibit A is deemed filed.  

Background 

Plaintiff Tara Starr filed this civil action on September 16, 2021 and filed proof of 
personal service on defendant Thomas Starr the next day. The proof indicates defendant was 
served on the same day the case was filed. Defendant’s default was taken on January 27, 2022. 
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Less than a week after his default was entered, on February 2, 2022, defendant filed this motion 
pursuant to Code of Civil Procedure section 473(b).  

Defendant states he and plaintiff were married and co-habitated as a couple for more 
than a decade before filing for divorce in 2020. (Memorandum of Points and Authorities in 
Support of Motion, hereinafter “Motion,” 3:6-7.) Defendant asserts that his default was entered 
because of his mistake in believing the service of process related to the pending family law 
proceedings between the parties. (Motion, 3:11-21.) Defendant contends he is unfamiliar with 
service of process and civil claims, and was surprised when he learned this was a separate 
lawsuit. (Motion, 4:16-5:2.) He also misunderstood the register of actions on the Court’s website, 
believed "VACATED" indicated that the Court had denied plaintiff relief, and had difficulties 
securing counsel in a timely fashion. (Motion, 3:21-23; 4:16-5:2.) Defendant submits a proposed 
answer as Exhibit A to his motion. Among the defenses in the answer, defendant alleges plaintiff 
(an ophthalmological surgeon) was conducting surgeries on certain dates, undermining her 
claims in the complaint. 

Plaintiff has filed an opposition, arguing defendant has not presented any admissible 
evidence to support a showing of mistake, that any mistake was not excusable, and that she is 
entitled to attorneys’ fees if the default is set aside. In support of the opposition, plaintiff submits 
a declaration from her scheduling employee stating plaintiff was not in surgery on certain dates. 

No reply has been received.  

Analysis 

Code of Civil Procedure section 473(b) provides: ". . . The court may, upon any terms as 
may be just, relieve a party or his or her legal representative from a judgment, dismissal, order, 
or other proceeding taken against him or her through his or her mistake, inadvertence, surprise, 
or excusable neglect. Application for this relief shall be accompanied by a copy of the answer or 
other pleading proposed to be filed therein, otherwise the application shall not be granted, and 
shall be made within a reasonable time, in no case exceeding six months, after the judgment, 
dismissal, order, or proceeding was taken.” “Any doubts in applying section 473 must be 
resolved in favor of the party seeking relief from default [citations].” (Rappleyea v. Campbell 
(1994) 8 Cal.4th 975, 980, citations omitted.) 

Defendant filed his motion within days of the entry of default and less than six months 
after the case was filed. The motion is timely.  

Defendant has also complied with his obligation to submit a proposed answer.  

While a motion to set aside a default requires some evidentiary showing, and while 
defendant has failed to submit a traditional declaration in support of his motion, he has provided 
a “verification” that states the matters in the brief are true. The critical factual statements in the 
brief relate to defendant’s state of mind and are within his personal knowledge. The verification 
is dated and signed by defendant under penalty of perjury. In light of the policy favoring 
disposing of cases on their merits, the Court accepts the verified motion as substantially in 
compliance with the requirements of presenting evidence. (See Lasalle v. Vogel (2019) 36 
Cal.App.5th 127, 134 [“The law favors judgments based on the merits, not procedural 
missteps.”])  

Plaintiff has not shown any prejudice would result from setting aside the default here. The 
declaration in support of her opposition is not relevant to the motion, but rather to the defenses 
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defendant has included in his answer, which are not at issue. While plaintiff requests the Court 
impose a $1,000 penalty on defendant, and refers to having incurred an unspecified amount of 
fees and costs, she fails to support her expenses with any evidence. An award of fees is 
discretionary here and none are awarded. 

  

16.  TIME:  9:00   CASE#: MSC21-02089 
CASE NAME: VILLANUEVA VS. RABOBANK 
HEARING ON PETITION TO/FOR APPLICATION OF DANA KLINGES TO APPEAR 
PRO HAC VICE FILED BY RABOBANK, N.A. 
* TENTATIVE RULING: * 
 
 Granted. 

  

17.  TIME:  9:00   CASE#: MSN21-1944 
CASE NAME: ARCHITECTURAL PRESERVATION VS. 
HEARING ON DEMURRER TO 1st Amended CIVIL PETITION of 
ARCHITECTURAL PRESERVATION FOUNDATION OF FILED BY CONTRA COSTA 
* TENTATIVE RULING: * 
 

 Hearing Required.  

Respondents Contra Costa County and the Contra County Board of Supervisors filed a 

demurrer to the first amended petition in this case. In response, Petitioners attempted to file a 

motion for leave to file a second amended petition on the date their opposition was due. 

Petitioners then submitted an ex parte request to file a second amended petition. Petitioners did 

not file an opposition to the demurrer, but by attempting to amend their petition the Court 

understands that Petitioners may oppose this demurrer.  

Respondents’ demurrer to the claims based on the Downtown Martinez Jail Demolition 

Project and the County Administrative Building are sustained. As explained below, challenges 

to those projects are time-barred. It seems unlikely that Petitioners will be able to plead around 

the statute of limitations issue given the nature of the relevant statute of limitations. Still, 

Petitioners have requested leave to amend their Petition and they have a plan to address the 

statute of limitations issue in their proposed amended pleading. At the hearing, the parties 

should be prepared to discuss whether Petitioners should be given leave to amend as to the 

statute of limitations issue.  
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The First Amended Petition (FAP) alleges that on April 25, 2017, the County approved 

the Downtown Martinez Jail Demolition Project, authorize demolition of the 1903 jailhouse and 

the 1944 Annex, committed to temporary preservation of the 1903 jailhouse for two years and 

certified the EIR. (FAP ¶51.) The County issued a Notice of Determination on April 27, 2017. 

(FAP ¶52.) The County issued a notice of exemption (NOE) related to the new administration 

building on September 15, 2017. This NOE was reposted on April 16, 2018, but was allegedly 

not included in the State Clearinghouse. (FAP ¶53.) In 2021, the County voted to demolish the 

old County Administrative Building, demolish the 1903 Jailhouse and the Annex and construct a 

new administration building. The County posted a Notice of Exemption on September 9, 2021. 

(FAP ¶55.)  

The original petition in this case was filed on October 8, 2021. Petitioners challenge 

compliance with CEQA and also with the County General Plan and Martinez Downtown Specific 

Plan. This case challenges three projects: (1) the Downtown Martinez Jail Demolition Project, 

(2) the County Administrative Building Project and (3) the Redevelopment of 651 Pine Street 

Project.  

On demurrer, Respondents argue that challenges to the Downtown Martinez Jail 

Demolition Project and the County Administrative Building Project are barred by the statute of 

limitations.  

Downtown Martinez Jail Demolition Project  

The Final EIR was certified on April 25, 2017. The County also approved the Project, 

authorized demolition of the 1944 Annex and committed to two-year temporary preservation of 

1903 Jailhouse. (FAP ¶51; RJN A, B.)  

Public Resources Code section 21167(c) states that “An action or proceeding alleging 

that an environmental impact report does not comply with this division shall be commenced 

within 30 days from the date of the filing of the notice [of approval or determination].” (Pub. 

Resources Code, § 21167(c).)  

Here, the notice of determination on the Downtown Martinez Jail Demolition Project was 

filed on April 27, 2017. (RJN B.) This Petition was not filed within 30 days of that notice and 

thus, claims related to the EIR certification of the Downtown Martinez Jail Demolition Project are 

time barred.  

“ ‘[I]f the statute of limitations has run on the previous approval, any challenge to the 

determination to change the project is limited to the legality of the agency's decision about 

whether to require a subsequent or supplemental EIR, or subsequent negative declaration, and 

the underlying EIR or negative declaration may not be attacked.’  [Citation.]” (Temecula Band of 

Luiseno Mission Indians v. Rancho Cal. Water Dist. (1996) 43 Cal.App.4th 425, 437.)  
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The petition alleges that the three projects are connected and the County engaged in 

piecemealing. (FAP ¶2.) It is not exactly clear what the Petitioners argument is here and how it 

relates to the statute of limitations analysis as they did not file a substantive opposition to the 

demurrer. The Court finds that allegations that the projects are all connected is insufficient to 

revive the time to challenge the Final EIR.  

County Administrative Building Project 

The project to build a new county building was approved on September 12, 2017. (RJN 

C.) Notices of Exemption were submitted on September 15, 2017 and April 16, 2018. (FAP ¶53; 

RJN D.) The new County building has been constructed. (FAP ¶55 (alleging the building was 

constructed three years before the September 2021 NOE).) 

Public Resources Code section 21167(d) states that “An action or proceeding alleging 

that a public agency has improperly determined that a project is not subject to this division 

pursuant to subdivision (b) of Section 21080 or Section 21172 shall be commenced within 35 

days from the date of the filing by the public agency, or person specified in subdivision (b) or (c) 

of Section 21065, of the notice authorized by subdivision (b) of Section 21108 or subdivision (b) 

of Section 21152.” (Pub. Resources Code, § 21167 (d).) Projects subject to a class exemption 

are included in this section. (See, Pub. Resources Code, §21080(b)(9), §21084.)  

If the notice is not filed, then “the action or proceeding shall be commenced within 180 

days from the date of the public agency’s decision to carry out or approve the project, or, if a 

project is undertaken without a formal decision by the public agency, within 180 days from the 

date of commencement of the project.” (Pub. Resources Code, § 21167(d).)  

Petitioners allege that the two Notices of Exemption for this project were not publicly 

noticed or filed with the State Clearinghouse. (FAP ¶53.) Respondents’ request for judicial 

notice shows, however, that a Notice of Exemption for this project was filed on September 15, 

2017. Thus, the 35-day statute of limitations began running in September 2017 and was long 

expired when the petition in this case was filed.  

Although it is unclear from the Petition when commencement of the project began, the 

petition alleges that it has been at least three years since construction of the County Building. 

(FAP ¶55.) Thus, even if the Notice of Exemption was not filed, the Petition alleges that the 

County Building has been complete for three years, which means that the Project was started 

more than three years ago. Thus, the claim is also untimely based on the alternative 180-day 

statute of limitations.  

Therefore, Petitioners cannot challenge the Notice of Exemption for the County 

Administrative Building.  
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Alleged County and City Plan Violations 

As to challenges to the County and City’s plan documents, there is a 90 day statute of 

limitations for challenges to the action of a local agency. (Code of Civil Procedure section 

1094.6(b).)  

The Downtown Martinez Jail Demolition Project was approved on April 26, 2017 and the 

County Administrative Building Project was approved on September 12, 2017. As to these 

projects, the 90-day statute of limitations has run.  

Respondents’ requests for judicial notice are granted as to Exhibits A to D and F to I. 

The request is denied as to Exhibit E.  

  

18.  TIME:  9:00   CASE#: MSN21-2354 
CASE NAME: CA RESOURCES PRODUCTION VS. CITY OF ANTIOCH 
HEARING ON OSC RE: PRELIMINARY INJUNCTION & TEMPORARY 
RESTRAINING ORDER 
* TENTATIVE RULING: * 
 
 Hearing vacated at the request of the moving party. 

  

19.  TIME:  9:00   CASE#: MSN21-2355 
CASE NAME: DELTA GAS GATHERING VS. CITY OF ANTIOCH 
HEARING ON OSC RE: PRELIMINARY INJUNCTION & TEMP. RESTRAINING 
ORDER 
* TENTATIVE RULING: * 
 
Hearing vacated at the request of the moving party. 

 


